Supreme  Court  of  tfjr  ^,liuteb  States. 

No.  195. 


UEOKUE  II.  KYLE,  c^c. 

YS. 

JOHN  MACRAE,  cU'. 

A[R>KLLA\TS’  BRIEF  AM)  POINTS. 

Tills  was  an  action  ot‘  trover  bronglit  liy  tlie  Ajtpellees 
against  the  Appellants,  to  recover  the  value  of  51  hales  of  cot¬ 
ton — (Declaration,  p.  2.) 

S.  Fenby  A;  Brother,  a  mercantile  linn  in  Baltimore,  ordered 
the  Appellees,  a  mercantile  firm  in  AVilmington,  North  Carolina, 
to  buy  100  bales  of  cotton,  which  was  accordingly  done,  on  the 
2t)th  of  March,  1857 — (Correspondence,  pp.  5  and  6.) 

On  the  1st  of  April  the  Appellees  enclosed  to  the  Messrs.  Fenby 
a  Bill  of  Lading  for  40  bales  of  it,  shipped  by  the  schooner 
Hawley,  and  sent  the  Invoice  for  the  whole  lot,  amounting 
to  $5,479.36,  and  advised  the  latter  that  they  had  drawn  on  them, 
at  sixty  days,  for  $2,700 — (pp.  7  and  8.)  On  the  4th  of  April, 
they  enclosed  a  Bill  of  Lading  for  the  remaining  51  bales 
shipped  by  brig  “  Orlando,”  advising  the  Messrs.  Fenb}^  that 
they  had,  on  that  da}^,  drawn  on  them  in  favor  of  Alexander 
Macrae,  at  sixty  days,  for  $2,843.30,  the  balance  of  the  Invoice — 
(letter  No.  6,  on  p.  10.)  The  shipment  last  referred  to  is,  by  the 
Bill  of  Lading,  deliverable  to  “S.  Fenby  &  Brother,  or  to  their 
assigns — he  or  they  paying  freight  for  the  said  cotton  $1.50 
per  bale,  with  primage  and  average  accustomed” — (pp.  10  and  11.) 

On  the  23d  of  April,  the  Appellees  telegraphed  the  Messrs. 
Corner,  to  get  the  Messrs.  Fenby  to  transfer  both  of  these  ship- 
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montf!,  and  if  they  reTiiscd,  to  stop  tlic  latter  in  transitu — (p.  11.) 
Oil  tlic  21t]i  of  A|>ril,  Mossi's.  llrowii  «S:  l^nme,  as'Attorneys  tor 
tlie  A|)polle(*s  and  Mr.  Ihnvley,  wrote;  a  l(;ttcr  addros.se<t  to  tlie 
Captain  ol'  tlio  “()i-lando,”  notifying  liini  to  retain  possession  of, 
and  stop  in  Iransiln^  51  l)al(;s  of  eotton  sliij»|K*d  on  board  said 
brig  by  tlie  Ap])ell(;es,  and  49  slii])j)ed  by  Hawley,  consigned  to 
S.  f\‘nby  k  Hro.  all(;ging  that  tin;  latter  bad  I’ailed  in  business 
witliont  jiaying  lor  tlie  eotton,  and  claiming  that  possession 
l.liereoI‘  should  be  delivered  to  the  said  Attorneys  for  the  ship¬ 
pers — (j).  12,  Udlor  No.  17.) 


l>oth  of  the  IVdls  were  drawn  as  advised,  and  were  accepted 
l)V  S.  K('nby  Bro.  and  both  were  jirotestcd  lor  non-jiayment  at 
maturity — (jip.  9,  11  and  12.) 

On  the  dOtli  of  Ajiril,  IVlr.  Gill,  acting  for  the  Apiiellees, 
demanded  of  the  A])pellants  51  I'ales  of  cotton,  tendering 
money  enough  to  jiay  the  freight.  The  latter  refused  to  receive 
it,  and  i-eplied  that  they  had  paid  value  for  the  cotton,  and  had 
])arted  with  it — (p.  l4.)  Gill  likewise  asked  the  Appellants 

to  exhibit  any  claims  or  advances,  if  made,  which  they  refused, 
saying  they  had  paid  value  for  the  cotton. 

The  “Orlando”  arrived  in  Baltimore  on  the  23d  of  April. 
On  the  morning  of  the  24th  a  member  of  the  linn  of  James 


Corner  k  Sons  testifies  (p.  14)  that  he  took  the  letter  of  ^lessrs. 
Brown  &  Brune  (p.  12)  to  Bichardson,  the  consignee  of  the  ves.sel, 
and  they  together  to(dv  it  to  the  vessel,  and  delivered  it  to  the 
Captain  or  ofTicer  in  charge,  at  about  9  o’(dock.  When  this 
notice  was  served,  some  of  the  cotton  was  alreadv  on  the  wharf 
and  some  on  the  vessel’s  deck — (p.  14.)  Bichardson  thinks  he 
remained  in  his  counting  room — and  says  that  by  12  o’clock  on 
the  morning  of  the  24th,  all  of  the  cotton  was  taken  away,  and 
he  presumes  was  delivered  to  the  Appellants — (p.  15.) 

Bichardson  had  been  previously  shown  the  Bill  of  Lading  by 
the  Appellants,  who  informed  him  that  they  were  the  Assignees 
thereof.  Tt  was  then  simply  endorsed  S.  Fenby  k  Bro.  At  his 
suggestion,  they  got  it  endorsed  in  full — (p.  15.)  He  saw  the 
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Bill  of  Lading  with  the  endorsement  of  S/Fenhy  &  Brother,- on 
the  2cld,  and  about  12  o’clock  on  the  21:th,  it. was  shown  to  him 
with  the  endorsement  in  full.  He  did  not  remember  Avhether 
he  had  given  the  Appellants  notice  that  the  cotton  would  be 
delivered  on  the  morning  of  the  24th,  but  presumed  from  such 
being  the  custom  of  his  house  that  he  had  done  so.  lie  knew, 
however,  that  they  had  knowledge  of  the  fact,  the  evening  be¬ 
fore,  that  it  Avould  be  delivered  next  morning  according  to  custom. 
He  did  not  suggest  the  alteration  of  the  endorsement  as  a  condi- 
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tion  of  the  delivery  of  the  cotton.  He  would  liaAm  delivered  it 
at  an}"  time  without  such  alteration — and  without  the  freight — 
(pp.  15  and  16.)  S.  Fenby  &  Brother  were  insolvent  at  the  time 
of  the  purchase  of  the  cotton  in  question — as  their  books  after¬ 
wards  showed  (Lamb,  p.  16)  A\dien  examined. 

One  of  the  firm  of  S.  Fenby  &  Brother  (p.  16)  proved  that 
the  endorsement  on  the  Bill  of  Lading  referred  to  bv  Richardson 
was  made  by  him,  he  thought  before  the  stoppage  of  his  house, 
which  took  place  on  the  18th  of  April.  They  had,  when  they 
sto})ped,  several  Bills  of  Lading  for  goods  which  had  not  been 
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paid  for,  whicli  they  endorsed  to  the  parties  holding  the  bills 
drawn  against  them,  and  they  would  have  done  so  with  this,  if 
■they  had  had  it  when  they  stopped — the  endorsemeut  was  made 
some  days  before  the  vessel  arrived,  in  payment  of  two  promis¬ 
sory  notes  of  his  firm  held  by  the  Appellants.  The  latter  had 
lent  his  linn  two  notes  as  an  accommodation,  amounting  to 
$2,875.25,  and  at  the  same  time,  had  taken,  as  a  memorandum 
of  the  transaction,  two  coiresponding  notes.  It  was  not  an  ex¬ 
change  of  notes,  but  a  transaction  altogether  for  the  accom- 
modation  of  the  Messrs.  Fenb}" — their  notes  being"  merely 
a  memorandum  of  the  transaction- — (pp.  16  and  17.) 

The  Bill  of  Lading  was  endorsed  with  the  express  under¬ 
standing  that  the  Appellants  were  to  take  up  their  own  notes. 
At  the  time  of  the  loan  of  these  notes,  originall}",  it  was  expressly 
agreed  'that  Fenb}"  &;  Brother  were  to  give  security  therefor. — - 
The  stipulated  security  was  not  given,  but  the  Bill  of  Lading 
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was  endorsed  with  tlic  express  understanding  that  it  was  to  he 
in  imyment  of’  Fenhy’s  notes.  The  Appellants  were  to  pay  their 
own  notes,  which  the  Fenhys  had  got  discounted,  and  were  to 
return  those  of  the  Fenhys  which  had  heen  placed  in  hank  for 
(collection — (pp.  17  and  18) — (Sec  Lamh’s  testimony  on  same 
point,  and  to  the  same  effect,  ]).  20.)  ddie  witness  further  proved 
that  the  invariable  custom  in  the  South  is  to  sell  cotton  for 


cash — (p.  19.) 

Coalc,  the  agent  of  the  Atlantic  Insurance  Company,  })roved 
that  S.  Fenhy  k  Brother  had  an  o]')cn  policy  of  said  Company, 
on  which  the  risk  of  the  cotton  in  rpiestion  was  noted,  ddiat 
Fenhy  told  the  witness,  the  day  oh  Avhich  his  house  stopj^cd 
payment,  or  earlier,  that  he  had  transferred  the  cotton  in  <pies- 
tion  to  tlie  Aj^pellants,  and  had  no  longer  any  insurahle  interest 

in  it, — to  which  the  witness  replied,  that  he  Avould  cancel  the 
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p(dicy,  unless  the  Appellants  Avould  agree  to  he  responsihle  for 
the  premium.  Fenl)y  told  him  it  was  understood  they  were  to 
pay  it.  On  the  day  of  said  failure  he  saw  the  Appellants — they 
hecamc  responsihle  therefor,  and  afterwards  paid  it — (p.  19.1 

The  names  of  the  Appellees  got  into  the  recel])t  for  the  insu¬ 
rance  hy  Coale’s  mistake,  d^he  Fenhys  shipped  largely  to  Eng¬ 
land  and  elsewhere,  and  were  in  the  hahit  of  transferring  Bills  . 
of  Lading;  and  the  insurance  Com})any,  when  notified  <^f  such 
transfers,  were  in  the  hahit  ol’  inserting  in  the  hook,  as  to  the 
insurances  on  the  goods  so  transferred,  for  account  ot  the 
assiunecs.  lie  meant,  in  this  hill,  in  accordance  with  such  cus- 
tom,  to  have  inserted  tlu^  names  (^f  the  Appellants,  hut,  hy  mis¬ 
take,  inserted  that  of  the  Aj^ja'llees.  ddic  names  (4' the  latter  no 
where  appeared  in  the  ]iolicy,  and  they  lunl  nothing  to  do  with 
it — hut  the  witness,  Avho  had  heen  a.  clerk  of  the  Fenhys,  knew 
that  the  cotton  came  from  them,  and  must  then  have  had  them 
in  his  mind,  which  caused  the  error,  d’he  Api'cllces  did  not  sec 
the  hill  for  some  weeks  after  its  date — (p.  29.) 

The  A])pellants  ])rov(^d  hy  various  witnesses  familiar  with  the 
custom  and  usage  ol‘  the  F«u-t  of  Baltimore,  in  regard  to  the 
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dischar^ino-  and  loadino^  of  sfoods  from  vessels  in  the  coastino* 
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trade,  that  the  invariable  usage  and  custom  was,  after  giving 
notice  to  the  owner  of  goods,  to  land  them  on  the  wharf,  and 
after  such  notice,  or  reasonable  previous  knowledge  on  the  part 
of  the  consignees,  they  were  at  the  risk  of  the  owner,  and  the 
vessel  discharged  from  liability  in  regard  thereto — (See  testi- 
,mony  of  Thompson,  pp.  20,  21.  Fole}^,  21,  22.  Taylor,  22. 
Plall,  22.) 

The  regulations  of  the  Board  of  Trade  are  to  the  same 
elfect — (p.  23.) 

Corner,  Eicliardson  and  the  Appellants  were  all  members  of 
this  Board  at  the  date  of  the  transactions  in  controversy — 
(p.  29.) 

Sundry  prayers  were  presented  by  the  Appellees  and  Appel¬ 
lants  respectively.  Those  of  the  former  will  be  found  on  pp. 
2P  and  25;  those  of  the  latter  on  p]\  25,  26,  27  and  28.  The 
Court  (Giles’  Dist.  9)  rejected  all  the  prayers,  and  gave  two 
instructions,  which  will  be  found  on  pp.  28  and  29.  The  first  is 
to  the  effect  that  upon  finding  the  sale  and  shipment  of  the 
cotton;  the  transmission  of  the  Bill  of  Lading  to  the  Fenbys ; 
their  failure  before  the  arrival  of  the  vmssel,  and  the  notice 
proven  by  Corner;  the  Appellees  were  entitled  to  recover,  even 
althoiurh  the  iury  should  find  that  the  Fenbvs,  before  the 
arrival  of  the  cotton  and  before  their  failure,  had  endorsed  and 
delivered  the  Bill  of  Lading  to  the  Appellants,  either  in  pay¬ 
ment  of  the  notes  of  the  Fenbvs  due  to  the  Appellants,  or  as 
collateral  security  therefor. 

The  Court's  second  instruction  determines  that  if  a  part  of 
the  cotton  had  fieen  landed  on  the  wharf  before  the  notice  of 
stoppage,  and  that  it  is  the  custom  in  Baltimore  to  deliver  goods 
on  the  wharf,  and  the  Appellants  had  notice,  or  knowledge  on 
the  evening  of  the  23d  of  April,  that  deli  very  would  be  made  to 
them  next  morning,  such  deliverv,  on  the  wharf,  discharged  the 
ship  and  master  from  liability  as  carriers  in  respect  to  the  cotton 
sn  delivered,  and  the  Appellees  could  only  recover  for  the  cot- 


6 


ton  wliicli  they  might  shew  had  not  been  landed,  and  unless  they 
could  satisfy  the  jury  what  certain  amount  had  not  been  so 
landed,  they  eoiild  only  recover  nominal  damages. 

The  Api^ellants  exce})ted  to  the  rejection  of  their  j)rayers  and 
to  the  Court’s  instructions. 

'^I’he  Aj^pcllecs  excepted  to  the  admissibility  of  the  evidence 
as  to  the  custom  of  the  port,  and  also  to  the  rejection  of  their 
prayers,  and  the  instruction  secondly  given  by  the  Court. 


POINTS. 


The  Appellants  will  contend: 

T. — That  they  became  the  endorsees  of  the  Bill  of  Lading  in 
rpicstion,  before  the  arrival  of  the  Orlando  in  lhaltimore.  They 
I'cceivcd  it  either  in  payment,  or  as  security  for  the  ]>ayment  of 
a  debt  then  due  them  by  the  ^lessrs.  Fenby.  They  not  only 
had  no  notice  of  any  rights  or  equities  of  the  Appellees,  but, 
from  the  fact  proven  by  Fenby,  (p.  19,)  that  the  invariable  cus¬ 
tom  in  the  South  is  to  sell  cotton  for  cash,  and  not  on  credit, 
they  had  a  right  to  presume  that  it  had  been  paid  for.  It  will 
be  argued  that  they  were  thus  bond  fide  ])urchascrs  for  a  valu¬ 
able  consideration,  without  notice,-'ah(h  that  tlR‘ .  transfer 'of  the 
Bill  of  Lading,  therefore,  transferred  to  them  tla^  ju’operty,  and 
defeated  the  right  of  the  A}q>ollecs  to  sto])  in  tramitn. 

9’hc  3(1  prayer  ol'  the  Aj)])ellants  ado]'>ts  the  theory,  that  they 
received  the  transfer  as  either  security  or  payment.  9’he  Sth 
goes  upon  the  hypothesis  that’ they  received  it  as  payment. 
9’he  Court  rejected  both,  and,  in  its  own  1st  instructituq 
expressly  negatived  the  rights  of  the  A})j)ellees  upon  either 
hypothesis  or  both.  It  will  be  contended,  therefore,  that  the 
Court  erred,  both  in  refusing  the  instructions  prayed,  and  in 
giving  its  own. 

Tiiclv'barrow  vs.  Mason,  1  Smith’s  L.  C.  867,  884,  and  cases 
e.ited. 

Conard  vs.  the  Atlantic  Ins.  Co.,  1  Peters,  445. 

Gibson  vs.  Stevens,  8  Howard,  3‘99. 

Grove  vs,  H^ien,  8  Howard,  438. 
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And  Bills  of  Lading  may  now  be  regarded  not  only  as  pass¬ 
ing  by  endorsement,*  but  as  negotiable  instruments,  for  the  ben¬ 
efit  of  commerce. 

Jenkins  vs.  Usborne,  7  Mann.  &  Gr.  699. 

Bell  vs.  ]\Ioss,  5  Wliarton,  189,  205. 

The  !Mary  Ann  Guest,  Olcott’s  Kep.  501. 

S.  C.  1  Blatcbford,  359. 


And  see,  by  analogy. 

White  vs.  Vermont  &  Mass.  R.  R.  Co.,  21  How.  577. 


An  antecedent  debt  is  a  valuable  consideration. 

Swift  vs.  Tyson,  16  Peters,  1. 

Goodman  vs.  Symonds,  20  Howard,  365. 

Grove  vs.  Brien,  8  Howard,  438. 

^SmcUycO  /t4  ty/k/oA'.  4  (k&Sk 

And  there  was  in  this  case  the  superadded  consideration 
piissing  at  the  time  and  on  the  faith  of  the  negotiation  of  the 
Bill  of  Lading,  viz :  that  the  Appellants  became  responsible  for, 
and  afterwards  paid  the  premium  of  insurance,  (Cole’s  testimony, 
p.  19,)  and  that  they  bound  themselves  to  take  up  their  own 
notes  which  the  Fenbys  were  previously  bound  to  protect,  and 
accepted  the  Bill  of  Lading  in  lieu  of  another  security  to  which 
they  were  entitled,  under  their  original  contract  with  the 
Fenbys — (Fenby’s  testimony,  pp.  16,  18.) 

The  rights  arising  under  this  superadded  consideration  were 
claimed  by  the  2d  and  4th  prayers  of  the  Appellants,  and 
denied  by  the  Court. 
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I  r. — ^riiat  ]>j’ioi’  (Iclivei’v  of  ])art  of  an  entire  piireliase  witli 
intent  to  tal'.'e  the  wliole,  is  efjiii valent  to  a  delivery  of  tlie 
wliole,  so  lai*  as  the  right  of  st(jj)page  in  IransltiL  is  concerned. 

2  Kent’s  Coin.  5-15 -(>. 

Abbott  on  Slii|)])ing,  525. 

Flanders  on  Slii])ping,  sec.  578. 

Jones  vs.  Jones,  8  Mees.  k  W.  441. 


And  landing  the  goods  or  a  portion  of  them  on  the  wharf, 
was  equivalent,  quoad  hoc^  to  a  delivery  and  especially  under 
the  custom  proven — (20  to  25.) 

2  Kent,  605,  and  notes. 

Chickering  vs.  Fowler,  4  Pick.  37i-o. 

Coj)e  vs.  Cordova,  1  Kawle,  203,  200. 

The  lAytona,  2  Curtis,  25. 

Salmon  Falls  !Man.  Co.  vs.  Barque  Tangier,  (Curtis,  J.)  6 


Am.  Law  Register,  506-7. 

S.  C.  Am.  Law  Register,  !March  No.  1860,  p.  278. 


’Phis  ])oint  is  raised  l)y  the  iMth  pi-ayer  of  the  A})pellants, 
which  was  rejected,  and  the  docti'ine  is  negatived  by  the  Court’s 
second  instruction. 
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III. — That  this  action  (trover)  is  not  sustained  by  sufficient 
proof  of  conversion.  The  testimony  of  iMr.  Gill,  (p.  14,) 
showing  that  the  property  had  been  parted  with  before  his 
demand,  establishes  no  conversion  because  of  the  refusal  at 
that  time,  to  do  what  was  then  impossible.  If  it  proves  any 
conversion,  it  is  only  an  antecedent  one,  and  in  order  to  make 
an  antecedent  disposition  of  the  goods  a  conversion,  it  was 
necessary  to  show  that  the  Appellees  or  some  one  for  them, 
had  tendered  to  the  Appellants  at  least  the  amount  of  the 
insurance  premium  hand  fide  advanced  by  them  on  the  faith  of 
the  endorsement  of  the  Bill  of  Ladinm  and  that  such  tender  had 
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been  made  before  or  at  the  time  of  the  notice  to  the  captain  of 
the  Orlando.  Without  such  tender,  the  Appellees  had  no  right 
to  stop  the  goods  in  transitu^  actually  or  by  notice,  to  the  preju¬ 
dice  of  the  Appellants  as  hond  fide  purchasers  pro  tanto ;  and 
the  Appellants  had  a  right  to  receive  the  goods,  and  pay  freight 
for  them.  If  they  received  the  goods  rightfully,  the  right  of 
stoppage  in  transitu  was  lost  to  the  Appellees  for  ever ;  and 
even  if  it  had  not  been,  trover  could  not  have  been  maintained 
afterwards,  without  a  tender  of  the  freight  as  well  as  insurance 
money. 

Flanders  on  Shipping,  sec.  567. 

Lucas  vs.  Latour,  6  Harr.  &  Johns.  100. 


The  Court  therefore  erred  in  its  instructions,  and  in  refusing 
the  Appellants’  2d  prayer. 
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T\r. — 'riio  Court  lujiiiirestly  onod,  in  instructing  tlic  jury  tliat 
they  might  find  for  tlio  A})i)ellocs,  wiiliout  ro([uiring  thcrn  to 
iind  tlnit  the  cotton  in  (question  Inul  ever  gone  inhj  the  ])Osses- 
sion  of'  the  Appellants. 


S.  T.  WALLIS, 

J.  II.  a’lIOMAS, 

for  Apj^cHunts. 
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